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2 L CCaica ikl Tq gdl Name & Address of The Appellants

M/s. Tirupati Protiens Pvt Ltd Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate

authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad ~ 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- wrere the amount of service tax & inter;s’@@;ma;f:ed\&
penalty levied is is more than five lakhs but not exceeding Rs. Fifty L»aishg;: BOK
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Lakhs rupees, in the form of-crossed bank draft in favour of the Assis{én_'ti e&;rsgﬂa*r’ of\thé&
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to

the Appellate Tribunal.
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2. One copy—/ of application or O.1.O. as the case may be, and the order of the

adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended. ‘
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an

“amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014,
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ORDER IN APPEAL

M/s. Tirupati Proteins Private Limited, 902, 9™ floor, Popular
House, Opp. Sales India , Ashram Road, Ahmedabad- Ahmedabad- 380 009
(hereinafter referred to as ‘appellants’) have filed the present appeals on
01.03.2016 against the Order-in-Original number SD-02/24/AC/2015-16
dated 31.12.2016 (hereinafter referred to as ‘impugned orders’) passed by
the Asst. Commissioner, Service Tax, Div-II, "APM Mall, Ahmedabad

(hereinafter referred to as ‘adjudicating authority’);

2. The facts of the case, in brief, are tHat the ‘appellants had made a
payments to foreign Bank for remittance of Imports payments (foreign
outward remittance) and no due service tax has been paid under provisions.
of 66A of the FA 1994 .read with Rule 2(1)(d)(1V) of the Service.Tax Rule,
1994. Vide impugned OIO demand of Rs. 77,576/- was confirmed under
section 73(1) invoking extended period, with payment of interest under
section 75 of FA 1994. Penalty of Rs. 20,000/- and Rs. 77,575/- was
imposed under section 77 and 78 of FA 1994 respectively.

3. Being aggrieved with the impugned order, the appellants preferred an
appeal before the Commissioner (Appeals-II) but mandatory requirement of
pre-deposit under section 35F of CEA, 1944, of 7.5 % duty and penalty is
not made for which they have requested to wave due to financial hardship.
In appeal memo, for duty under reverse charge mechanism, it is argued by
appellant that the appellant has paid bank charges for imports of goods to
M/s Kalupur Commercial Bank Ltd. The Kalupur Bank was the facilitating
such remitfante to the foreign suppliers though foreign Bank for that matter
Kalupuf Bank has taken service charge. Services are obtained from and
paymeht is given to Kalupur Bank only. Therefore provisions 66A of 'the FA
1994 read with Rule 2(1)(d)(IV) of the Service Tax Rule, 1994 are not
applicable to appellant. '

DISCUSSION AND FINDINGS
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of'appea'l. I have carefully gone through the facts of the case on records;
grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing:

5. Before going into merits of case, short question to be decided is whether
or not the appéal without mandatory 7.5% of duty/Penalty pre-deposit can
be admitted considering the financial hardship of appellant. Prior to
06.08.2014, the pre-deposit of percentage of duty or penalty imposed for
filing first appeal was not mandatory and decision in this regards was to be
taken by Commissioner (Appeals) on merit of the case. The Appellate
authority was competent to decide the amount of pre-deposit after
consideration of merit of the case or considering the financial hardship to the
appellant. No such discretion is now available with the Commissioner
(Appeals) w.e.f. 06.08.2014.

6. I find that Section 35F of the Central Excise Act, 1944 read with Section
83 of Finance Act, 1994, as amended by Section 105 of the Finance (No.2)
Act, 2014 w.e.f. 06.08.2014 provides for a mandatory pre—'déposit of 7.5%
for first appeals of the total tax and penalty demanded, as a mandatory
condition for the entertainr_nent of the appeal. W.e.f 06.08.2014 the right of
appeal granted by the statute is a conditional one and the conditions are not
so onerous as to deprive the petitioner of an effective right of appeal.
Commissioner (Appeal) is a creation of the very Act of which the said
Section 35F is part and therefore Commissioner (Appeal) cannot go beyond

the provisions of the Act which has created it.

7. In the case of Ahluwalia Construction'Group ,CESTAT, while deciding
the issue at hand, after taking due note of the judgment of the Hon'ble
Supreme Court in the case of Hossein Kasam Dada (India) Ltd. Vs. State of
Madhya Pradesh ( 1983 E.L.T. 1277 (SC) / ECR C 589 /- 2002-TIOL-363-SC-
CT) held that CESTAT cannot entertain any appeal filed on or after 6.8.2014
without the mandatory pre-deposit as per the provisions of Section 35F of
Central Excise Act, 1944 as amended after 6.8.2014. In the absence of such
pre-deposit the appeal can not be entertained.
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8. In view of above, without going into merit of the case, the appeal filed

by the appellants is rejected for want of pre-deposit. u}g’)] '

(UMA’ SHANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTEL

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Tirupati Proteins Private Limited,
902, 9™ floor, Popular House,

Opp. Sales India , Ashram Road,
Ahmedabad- 380 009

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.EX, Ahmedabad

4) The Dy./Asst. Commissioner, Service tax, Div-I1I, APM Mall, Ahmedabad
5) The Asst. Commissioner(System), Service tax. Hg, Ahmedabad.

6) Guard File.

7) P.A, File.
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