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~ Date : 29.09.2016 \JfRT ffi c#i" ~ Date of Issue (!) -i/2~(/-A'·'
ft 5am «in, mgr (3r4t-) rr urRa

Passed by Shri Uma Shanker Commissioner (Appeals-II)

_____~~ ~61-lc\li!llc\ : ollgcfctlcill 9RT \JfRT ~ ~ x-f

---~-----~:----- ~ ~
Arising out of Order-in-Original No SD-02/24/AC/2015-16 Dated 31.12.2015

Issued by Asstt. Commr., STC, Div-II, Service Tax, Ahmedabad

3l41W!5ctf cfi'f .,r, ycf -qm Name & Address of The Appellants

Mis. Tirupati Protiens Pvt Ltd Ahmedabad
za 3r4ha 3mar srigz ant{ ft anfqsf If@art at 3ratfRa var a a
rqaT &:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

vim zrcn, nr zyca vi #ar arfl#hr urzmf@ravwr at arfta­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcrffi<:r~,1994 c#J" tITTf 86 cB' 3W@~ ~ ~ cB' "CfIB c#J" \TJ"T ~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa eh#ta ft vt zyc, Un zyea vi tars r4#ta urn@rvr 3it. 2o, q #ec
6lffcic61 cf5A.Ji'3°-s, irmofr "11"R, ol61-lc\li!llc\-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3r9)alt znznf@raw ant fa#ta 3rf@/fr, 1994 c#J" tITTf 86 (1) cB' ~ ~
~Pllll-llcJRI, 1994 cB' ~ 9 (1) k siafa feiffRa LjJp:f ~--tr- 5 if "qR~ if c#J"
u #ft vi s rr fkr 3rat # fag arfta at 1Tt 'ITT ~ ~
aft Rt ale (ri a ya mfr mt Nlfr) 3ftx rt i Ria en i znnf@raw l rlllll4"1a
Rera &, agi af n4fa er a a mag a srzra fwrzr # n aifha aa
rte a i usi hara #l ii, ans #t l=fi1T 3iR wrrm ·Tzn uif q; 5 cal4 zn Ura a
t cffiT ~ 1 ooo /- 1ITTff ~ "ITT1fr I ugf aa at miq, an #t "!WT 3lR WITm 1flfT ~
I, 5 Gal IT 50 GT4 lq 'ITT "C1T ~ 5000 /- 1ITTff ~ m.fi I \i'l"ITT ~ cBT "!WT, 6llM cBT
l=fi1T ·3ITT wrrm ·Tzar uif4 nu; so card qr Uaa vnat ? asi 6T; 1000o /- 1ITTff ~ "ITT1fr 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less. Rs.5000/- wrere the amount of service tax & inte'7.-~t@@.imai~c!,._&
penalty levied is is more than five lakhs but not exceeding Rs. Fifty L,a,:_k.h.§,,;~'0~)),0/,­
where the amount of service tax & interest demanded & penalty levie~fi~~r-nor,~~~a'r,\<~~~
Lakhs rupees in the form of' crossed bank dram in favour of the Assisfant/etp9fj@ o\%'
bench of nominated Public Sector Bank of the place where the bench o W-n,!?_1una!4_1~_;ffe;1tuate~~\6- <,\ ¼;.''::> p,.!,,

fa- ~o ....}:''""• s0 \..,..:
¥ " %(p, ' ~ *
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(iii) ~ 3l~lT,1994 ~ 'efRT 86 ~ '3""CT-tllxl3TI ~ (21;!) cfi 3@<@ 3Tlflc;r ~
~cfr, 1994 cfi frrlflT 9 (2~) cfi 3@<@ f;rmfta- lnPl iR,."tf.-7 1{ ~ iJTT wfi ~ ~ m~
an7gaa, , ah4ha Uur yeas (3r4tea) cfi ~ cfir >J"F-rm (OIA)( \'1-wi x'l" >11ffiU!rf >ffu °ITT'fr ) 3ITT .3TIR
~.~ 1 '3cT ~ 3l~ A219k ~ Ir grcan, 37flat1 urzaf@raw it ardaaa
fr ?a gg arr (OIO) ~ >ffu ~~ °ITT1fr I

(iii) The appeal tinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. I Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OIO) to apply to
the. Appellate Tribunal.

2. . ueniglf@rt nrarau zyca 3rf@)fzm, 197s #l Ii v 3r[at-1 3@<@ ReufRa fa
313IT [ mer vier hf@rant a arr2 at uR 6 6.50 /- W cfiT r/.l Ill I c'1 ll ~ fu°wc
°c'1"1TT -g-RT 'q]~ I .

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. v#mar zgca, Ur z4ca ya aa 3fq)C'lTTT -urn@raw (arffaf@) fzrra68, 1gs2 # afl
i:;cf 3'.R-T ~~c~"f~q 1-111@ cITT ~~ ffi are fmii pl 3it szn 3ITTPfifu" fclTTlr iJTTill t I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Ruies, 1982.

4. tar gr, he€rzr sure rczn vi hara 3@arr If@raUT (fl#a h m'H 3ftfrc;Jr m~ &1
sc4hr 3cur ya 3f@)f@Ia, «&99 Rt arr 39a h 3iaifr far(in-2) 3@fr4# 2g(2cry Rt «izn
29) fciin: e&.o.2y sitt far 3#f@0f921#, &&&y frIrr3 "Qi 3iaria haraat a# ara #ra , m-u
ffrr Rsw qa-f@ smr aar 3rfarf, ara f grIr "Qi 3iaia su #r5aa 3rhf@rr2r.fr
araua 3if@razr

hctrsurerans vi ?harah 3iria" a:rm fcnQ"m!~,, ~-~ ~rmr-c,f t-
(i) arr 1 8r a sir fuifa tu
(ii) Mdc ;jfJff #6 al a{ aria uf
(iii) rlz srar frmaf fer 6 m- 3iaiia ear vaa

0

c:::> JITJ) GI~@~ fl.n ~ff 'lTFCT ih° g]cf'Ulcf fc:1-cfl~ c~t 2)~. 2014 m JJITT=H :ff~ FcITT.ft·
3-11:fR;fJ~ ~nRlcnr{f "Qimrn:r fcmHT'U'r.=r ~i~ 3r;ffi T!ti" Jrtfic;r cITT~c=r-~~ 1 Q

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

r::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) gr«iof s, s 3r2r h uf 3r@af@rawr hagr Gi area 3rzrar area zr aus
fraife gta aiifaa era 10% praru al rziha vs fa1fa gtaavsh
10% 01arru fr 5rraft .2±2%»
4(1) In view of above, an appeal against this order shall lie beforf@f~1(.sgnr.:
payment of 10% of the duty demanded where duty or duty and penaltffe a{ in ,\fp.trte~J~,
penalty, where penalty alone is in dispute. ,E::: ,,"'t1 '.2 ~0 c;;•,;., •· I"' 'r"'c,: .,, ,-,~ ··~ ~ \,._;
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ORDER IN APPEAL

M/s. Tirupati Proteins Private Limited, 902, 9th floor, Popular
House, Opp. Sales India , Ashram Road, Ahmedabad- Ahmedabad- 380 009

(hereinafter referred to as 'appellants') have filed the present appeals on

01.03.2016 against the Order-in-Original number SD-02/24/AC/2015-16
dated 31.12.2016 (hereinafter referred to as 'impugned orders') passed by

the Asst. Commissioner, Service Tax, Div-II, APM Mall, Ahmedabad

(hereinafter referred to as 'adjudicating authority');

-0 2. The facts of the case, in brief, are that the appellants had made a

o

payments to foreign Bank for remittance of Imports payments (foreign
outward remittance) and no due service tax has been paid under provisions
of 66A of the FA 1994 read with Rule 2(1)(d)(IV) of the Service Tax Rule,

1994. Vide impugned OIO demand of Rs. 77,576/- was confirmed under
section 73(1) invoking extended period, with payment of interest under

section 75 of FA 1994. Penalty of Rs. 20,000/- and Rs. 77,575/- was

imposed under section 77 and 78 of FA 1994 respectively.

3. Being aggrieved with the impugned order, the appellants preferred an

appeal before the Commissioner (Appeals-II) but mandatory requirement of

pre-deposit under section 35F of CEA, 1944, of 7.5 % duty and penalty is

not made for which they have requested to wave due to financial hardship.

In appeal memo, for duty under reverse charge mechanism, it is argued by

appellant that the appellant has paid bank charges for imports of goods to
M/s Kalupur Commercial Bank Ltd. The Kalupur Bank was the facilitating

such remittance to the foreign suppliers though foreign Bank for that matter
Kalupur Bank has taken service charge. Services are obtained from and

payment is given to Kalupur Bank only. Therefore provisions 66A of the FA

1994 read with Rule 2(1)(d)(IV) of the Service Tax Rule, 1994 are not

applicable to appellant.

DISCUSSION AND FINDINGS
.,-~-

• ~~~>1ER IAP,c,s.)... 1/;~ ..f'"~' ~+es » 'el
4._ Personal hearing in the case was granted on 14.09.i~·f. sf~;ijf An~tqf

s s. I
Parikh, Charted accountant, appeared before me ana renter, a Ssoaeae;* .,,,..,, *
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of appeal. I have carefully gone through the facts of the case on records;
grounds of appeal in the Appeal Memorandum and oral submissions made by

the appellants at the time of personal hearing.

5. Before going into merits of case, short question to be decided is whether
or not the appeal without mandatory 7 .5% of duty/Penalty pre-deposit can
be admitted considering the financial hardship of appellant. Prior to
06.08.2014, the pre-deposit of percentage of duty or penalty imposed for
filing first appeal was not mandatory and decision in this regards was to be
taken by Commissioner (Appeals) on merit of the case. The Appellate
authority was competent to decide the amount of pre-deposit after

consideration of merit of the case or considering the financial hardship to the
appellant. No such discretion is now available with the Commissioner

(Appeals) w.e.f. 06.08.2014.

6. I find that Section 35F of the Central Excise Act, 1944 read with Section

83 of Finance Act, 1994, as amended by Section 105 of the Finance (No.2)
Act, 2014 w.e.f. 06.08.2014 provides for a mandatory pre-deposit of 7.5%

for first appeals of the total tax and penalty demanded, as a mandatory
condition for the entertainment of the appeal. W.e.f 06.08.2014 the right of
appeal granted by the statute is a conditional one and the conditions are not

so onerous as to deprive the petitioner of an effective right of appeal.
Commissioner (Appeal) is a creation of the very Act of which the said

Section 35F is part and therefore Commissioner (Appeal) cannot go beyond

the provisions of the Act which has created it.

7. In the case of Ahluwalia Construction Group ,CESTAT, while deciding
the issue at hand, after taking due note of the judgment of the Hon'ble

Supreme Court in the case of Hossein Kasam Dada (India) Ltd. Vs. State of

Madhya Pradesh ( 1983 E.L.T. 1277 (SC)/ ECR C 589 /- 2002-T10L-363-SC­
CT) held that CESTAT cannot entertain any appeal filed on or after 6.8.2014

without the mandatory pre-deposit as per the provisions of Section 35F of

Central Excise Act, 1944 as amended after 6.8.2014. In the absence of such
pre-deposit the appeal can not be entertained.
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8. In view of above, without going into merit of the case, the appeal filed

by the appellants is rejected for want of pre-deposit.

COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

wry,;
SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Tirupati Proteins Private Limited,

902, 9 floor, Popular House,

Opp. Sales India , Ashram Road,

Ahmedabad- 380 009

Copy to:

1) The Chief Commissioner, Central Exdse, Ahmedabad.

2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, C.Ex, Ahmedabad
4) The Dy./Asst. Commissioner, Service tax, Div-II, APM Mall, Ahmedabad.

5) The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.

6) Guard File.
7) P .A,. File.
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